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On Wednesday the Supreme Court of Western Australia handed down its decision in Bell Group Ltd (in lig) (“Bell
Group”) v Westpac Banking Corporation (“Westpac”)(No 9) [2008] WASC 239. The case (which had been
underway since 1995) resulted in the Court finding that a syndicate of banks which refinanced the Bell Group’s
debts (a Bond corporation subsidiary) did so when the company was “almost insolvent”.

The judgment is over 2600 pages long and
has been described by commentators as the

biggest insolvency case in Australian history.

The case had been running since 1995,
when the liquidator for the Bell Group
(“Liquidator”) brought an action against a
Westpac-led syndicate of banks (“Banks”)
that refinanced Bell Group loans and the
directors of the Bell Group who entered into
the refinance arrangements.

The Liquidator argued that the directors
entered into security agreements with the
Banks to “perfect” the Banks’ security when
the directors knew — or ought to have known
— that the company was insolvent, thereby
breaching their duties as directors. Under
the Corporations Act (Cth) 2001, a director
has an obligation to ensure that a company
does not continue to trade if the director
knows or ought to know that the company
will be unable to pay its debts as and well
they fall due.

The Liquidator claimed that, even if the Bell
Group directors did not know that the
company was insolvent when they sought to
refinance their companies’ debts, they knew
that the companies were of doubtful
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solvency and were therefore in breach of
their obligations to act in the companies’
best interests.

The Liquidator further claimed that the
Banks took advantage of the Bell Group by
securing $280 million worth of company
assets in return for refinancing when they
knew that the company was approaching
insolvency, and did so in order to “perfect”
their securities.

In their defence, the Banks claimed that the
Bell Group was not insolvent at the time they
took the securities. They argued, in the
alternative, that if the Bell Group was
insolvent, the Banks had no knowledge of
the insolvency.

The Court held that, although the directors
might not have known that the companies
were insolvent, they ought to have known
that the Bell Group was possibly insolvent
had they considered the position of the
companies objectively. The Court further
held that, in all the circumstances, the Banks
knew of the existence of the directors’ duties
and knew that in taking the securities over
the Bell Group assets, they wrongfully
received security which they would not have
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otherwise received had the directors of the
Group not breached their directors’ duties.

This decision has been heralded as a major
victory for the Liquidator, who has
successfully established a precedent against
banks who seek to unfairly boost the security
of their assets against other unsecured
creditors.

The Court did not make a decision as to how
much each of the Banks will be required to
pay to the Liquidator, but has urged the
parties to mediate as to any carve-up of the
$1.7 billion dollars being claimed.

In the context of the current economic
downturn, this judgment serves as a
pertinent warning to banks, financiers and
company directors to think twice before
obtaining an “11th-hour charge” from a
company that may be insolvent.
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