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By Bryan Thomas, Senior Consultant, Rigby Cooke Lawyers

The Duty to Warn in
Construction Projects

The duty of care owed by a contractor in a
construct-only project has been expanded in the
recent English Court of Appeal decision of Plant
Construction v Clive Adams Associates (2000) to
include a duty to warn an owner of a design defect.

A subcontractor who carried out temporary works
to prop up the roof of a building who knew the
propping was inadequate and posed a serious
safety risk to workers and the owner’s property was
held liable in damages to the owner. This is despite
the fact that the subcontractor did not design the
propping, warned the contractor’s engineer of the
design inadequacy, and suggested a solution which
was vetoed by the contractor’s engineer as being
unacceptable to the owner.

After the works were performed and following heavy
rain, the propping works failed causing damage to
the owner’s property. The contractor in its defence to
the action, sought to allege that the subcontractor
breached its duty to use due care and skill by failing
to warn the contractor of the danger.

The Court held that the subcontractor’s contractual
obligations to exercise due care in performing

its works included an obligation to warn the
contractor of the possible danger. Despite the
design of the propping works having been imposed
by the owner, the contractor having separately
engaged a consulting engineer and the suggested
alternative solution being rejected, these factors
were not considered sufficient to discharge the
subcontractor’s obligation to use due care and skill.

The fact that a serious risk to workers was involved,
and that the subcontractor was aware of the risk,
were significant factors in the Court reaching its
decision.

The Court left open however what a dangerous
design might entail and whether a contractor
who did not know, but ought to have known,
of the danger, would be found similarly liable. A
contractor who on becoming aware of a design
defect albeit not dangerous, but which if not
corrected will cause an owner rectification costs

or some other form of consequential loss, fails to
bring that defect to the attention of the owner
may have a case to answer. It is likely to be found
that a competent contractor exercising care and
skill would do so, unless the contractor expects
the owner will not require the design defect to be
rectified or will suffer only insignificant loss.

Similarly a contractor who is not aware of the
defect, but who ought to have been aware of it,
may have failed to exercise the care and skill of an
ordinarily competent contractor in failing to notify
the owner. The question is whether a competent
contractor exercising care and skill would discover
the defect in the course of constructing the works.
If so, the contractor may breach its contractual duty
of care in failing to notify the owner.

The message to contractors therefore is to err on the
side of caution: notify the owner of any design defect
as soon as it comes to the contractor’s attention.
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