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pay the owner for late completion.

However, a LD clause that is a “penalty” against
the builder for late completion will not be enforced
by the Courts. A contract stipulating that a builder
in breach will pay an agreed sum to the owner

— which is more than a genuine pre-estimate of
damage likely to be suffered by the innocent party
as a consequence of the breach —is a penalty.

A valid LD clause must be a genuine pre-estimate
when the transaction was entered into (the
contract was signed) of the damages likely to be
suffered by the innocent party. When the amount
to be imposed is in excess of the maximum amount
of damage conceivable so as to be totally out of
proportion, the LD clause may be considered to be
a penalty, and therefore unenforceable.

In State of Tasmania v Leighton Contractors Pty
Ltd (2005), the contract involved the design,
construction and maintenance of a highway. In
the event of non-completion by a nominated date,
$8,000 per day could be withheld from Leighton.
The highway was due to be completed in April
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Liquidated Damages — The Builder’s Bane

A liquidated damages (LD) clause sets out an amount, on a daily or a weekly basis, the builder must

2001 but was not handed over until November
that year.

At trial Leighton argued that the LD clause was a
penalty and the trial judge agreed as “it does not
appear that any estimation was made in respect
of the (State’s) loss other than direct costs of an
over-run contract ...."

On appeal the Full Court of the Supreme Court

of Tasmania disagreed, identifying the question

as whether, given the nature of the contract, its
complexity, value and the bargaining strength

of the parties, $8,000 per day was in all the
circumstances, a penalty as at the date of the
contract. The test was whether as at that date, the
sum was so disproportionate that it provided not
for ‘liquidated damages’, but operated as a penalty
against a contracting party.

Apart from the fact that Leighton did not object to
the LD clause, the Full Court found that $8,000 per
day was not an unreasonable estimate of the loss

and damage likely to be suffered by the State in
the event of late completion of the highway.

In a domestic context, heads of damage likely

to be suffered by an owner as a result of late
completion by the builder are additional interest
paid on borrowed funds and additional rent paid
for alternative accommodation.

Therefore, provided that the sum shown in the
contract as the sum payable as LD is a reasonable
estimate of the likely loss to be suffered by the
owner as at the date the contract was signed, that
sum will not be considered to be a penalty against
the builder.

This article was written by Bryan Thomas, Senior Consultant, Rigby
Cooke Lawyers, it has been included in this publication by that firm.
MBAV is publishing it as a service to those members who are or may
be interested in the topic covered, without any warranty, responsibility
or liability as to its contents. It is not — and under no circumstance
should it be acted upon as — legal advice. Those members, who wish to
find out more about the topic should, in the first instance contact the
MBAV legal manager (Stephen Adorjan) on 9411-4580. Those readers
who think that anything in the article or its topic may apply or relate
to any specific matter with which they are concerned, must consult
with Rigby Cooke Lawyers or their own legal advisers and obtain their
formal advice before taking any action. Those readers who are MBAV
members may also consult the MBAV legal managers.

Building disputes

Are payments overdue?
Has construction come to a halt?
Is VCAT or Court the next step?

Contract advice

What is your risk allocation?
Are you SOP compliant?
Will your contract conditions stand up?
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