
l e g a l

60

A builder who changes the contract works and 
expects to get paid must comply with the contract 
and the Domestic Building Contracts Act 1995  
(the “Act”).

All domestic building contracts must contain 
clauses which set out when the costs of a variation 
to the work can be claimed and who must bear 
the costs. 

Section 38(2) of the Act states that when an 
owner requests a change to the building works 
the builder may carry out the variation if it does 
not require an amendment to a permit, will not 
cause delay and will not increase the contract 
price by more than 2%. 

In all other circumstances the builder must in 
accordance with Section 38 give the owner a 
“notice” that states:

a) �what effect the variation will have on the 
works; 

b) �whether an amendment to any permit is 
required;

c) �if the variation will result in any delays  
and how long; 

d) the cost of the variation; and 

e) �what effect (if any) it will have on the  
contract price.

The builder must not give effect to a variation 
unless the owner gives the builder a signed request 
attached to a copy of the builder’s notice. 

If the builder carries out “extra works” but has not 
followed this process and the owner then refuses 
to pay, the builder will be hampered in recovering 
the costs. Section 38(3) of the Act states the 
builder must satisfy a two part test namely there 
are “exceptional circumstances” or that the builder 
will suffer “significant and exceptional hardship” 
and that it would not be “unfair” to the owner for 
the builder to recover the money. 

The burden is on the builder to justify why they 
should get paid. 

Senior Member Lothian – in the recent decisions 
of Sayed Rustom v Daghistani (Domestic Building) 
[2008] VCAT 115 (25 January 2008) and Caldwell 
v Cheung (Domestic Building) [2008] VCAT 853  
(7 May 2008) – confirmed that the test is an 
onerous one for a builder.  

Builders should ensure that all variations are in 
writing and have the variation notices signed by 
the owners before variation works are undertaken.  
To do otherwise may be a costly exercise.  

This article was written by Andrew Whitelaw, Partner, Rigby Cooke 
Lawyers, it has been included in this publication by that firm. MBAV 
is publishing it as a service to those members who are or may be 
interested in the topic covered, without any warranty, responsibility 
or liability as to its contents. It is not – and under no circumstance 
should it be acted upon as – legal advice. Those members, who wish to 
find out more about the topic should, in the first instance contact the 
MBAV legal manager (Stephen Adorjan) on 9411-4580. Those readers 
who think that anything in the article or its topic may apply or relate 
to any specific matter with which they are concerned, must consult 
with Rigby Cooke Lawyers or their own legal advisers and obtain their 
formal advice before taking any action. Those readers who are MBAV 
members may also consult the MBAV legal managers.

Variations: To Be or Not to Be?
Whether a builder can claim the costs of a variation and whether the owner is required to pay  
is an issue often contested before the Victorian Civil and Administrative Tribunal (“VCAT”). 

 

Building disputes
Are payments overdue?
Has construction come to a halt?
Is VCAT or Court the next step?

Contract advice
What is your risk allocation?
Are you SOP compliant?
Will your contract conditions stand up? 

Rigby Cooke Lawyers
Industry leaders
Straightforward
Cost conscious

Level 13, 469 La Trobe Street, Melbourne VIC 3000 Australia
www.rigbycooke.com.au

03 9321 7836
awhitelaw@rigbycooke.com.au

Building and Construction Team

By Andrew Whitelaw, Partner, Rigby Cooke Lawyers


