
From the Executive Officer’s Desk

During the period 21 – 25 May 2007, 14 students and two staff members visited Melbourne from the
City University of Hong Kong. The AIBS – Victorian Chapter hosted or sponsored a number of
events during their visit, in an effort to further enhance the international reputation and the further
development of the AIBS.

We welcomed them to Melbourne by providing an overview briefing of the AIBS (Maryanna Grzan &
Brett Turner), along with presentations from the MBAV (Radley DeSilva, Geoff Woolcock and Dom
Butera), BDAV (Brian Morison) and the Building Commission (Vicky Samargis).

The presentations were followed by an afternoon tea were the visitors were given the opportunity to
ask a number of follow on questions from the briefing.

Over the following days, the group visited the One Stop Permit Shop with Drew Wadsworth, where he
also arranged for some site visits to a residential construction area to highlight the differences in
housing within Australia. Joseph Genco MBS hosted a very interesting session at the Melbourne City
Council including afternoon tea, where he covered the role of Municipal Building Surveyor within a
major metropolitan setting. He also gave an overview on the Council House 2 development as a fully
energy efficient building.

Through, PLP Building Surveyors & Consultants (Damien Wadsworth) a visit was arranged with Bovis
Lendlease (Greg Oddo) – to view the new Ericsson Building at Victoria Harbour (Docklands). The
building will be bounded by the Yarra River and Docklands Park. It is designed as a 5 Star Green Star
rated building. The innovative design will provide accommodation over 10 levels and will include
childcare facilities, a gymnasium, shops, restaurants and staff amenities. Work at the site commenced
late 2006 and is expected to be completed in the second half of 2009.

Finally through the industry contacts of the Industrial Relations Manager at MBAV Lawrie Cross, we
were able to visit the Hansen & Yuncken (Rod Appleby) site at Docklands including the site for the
new Southern Star Observation Wheel. The works comprise a mix of retail, residential, commercial,
and entertainment facilities, spread across 4 buildings ranging from 2 two storey structures, the South
East and West facilities, the South Central up to six stories, the two storey Centre Management
complex and link bridges. The development also encompasses the construction of 3 roadways
between Docklands Drive and Footscray Road, internal pedestrian streets and associated
Landscaping.

To all of those that assisted with the arrangements for this visit, on behalf of the students, and the
teaching staff, the AIBS – Victorian Chapter and myself thank you very much.

P R I N T P O S T A P P R O V E D 3 4 9 0 3 4 / 0 0 0 0 4

T h e O f f i c i a l N e w s l e t t e r
O f t h e

A u s t r a l i a n I n s t i t u t e o f B u i l d i n g S u r v e y o r s
( V i c t o r i a n C h a p t e r )

A B N N U M B E R - 5 3 0 0 4 5 4 0 8 3 6

J u n e 2 0 0 7
V o l u m e N u m b e r : 8 2



Victorian Chapter News – June 2007

Volume 82 Page 10

Another example was a house in
construction with tall walls (over 3000
mm). The builder was concerned
because he could “rattle” the frame by
hand and thought that they were too
flimsy. Checking the code for a stud,
the limit for deflection under wind load
is Stud Length/150 up to a maximum
limit of 20 mm – this means that when
the wind blows the wall can bow inward
(rattle) up to 20 mm and still be “to the
code”. The studs were well within this
capability, but the impression to the
customer was poor quality.

The problem with serviceability limits is that one mans ripple is another man’s tidal wave. The
control should be in the hands of the manufacturer who sets what they will accept in their finished
product. However if the customer will not buy the product because it is too expensive, the
manufacturer has to decide on how much they want to maintain their quality. The natural
tendency may be to reduce the limits. Another approach would be to draw the attention of the
customer to the items that set the manufacturer’s product apart and explain the costs.

One idea being floated in the industry is to set a varying set of deflection limits, call them “level of
finish”. Thus an A Grade level would have much tighter restrictions on serviceability than C
Grade. This is already being done in codes for other materials such as plasterboard.

Another approach would be that at each stage of construction measures are taken to correct any
existing acceptable variations. For example should there be 15 mm of slab variation – pack under
the walls, or if the top plate has a couple of mm deflection and the lintel has 9 mm – pack under
the heels of the trusses, etc. It’s a lot simpler to get each stage straight when it is being built than
when the whole house in completed painted and lived in.

Bottom line – get familiar with “to the code” and all its inherent ramifications.

By Tim Rossiter – Chief Engineer MiTek Australia Ltd

Avoiding the liability web: VCAT examines the extent of a Building Surveyor’s duties

These days the liability net can be cast far and wide in defective building cases, as was shown in
the recent VCAT decisions of Lawley v Terrace Designs Pty Ltd [Domestic Building] VCAT 1363 (11
July 2006) and Baines v Terrace Designs Pty Ltd [Domestic Building] VCAT 1363 (11 July 2006).

These cases involved the joinder of various building practitioners in two VCAT actions for
defective building work in two adjoining dwellings. The Respondents to the claim included the
Builder, the Architectural Draftsman, and the Building Surveyor. Several elements concerning the
obligations and extent of the duties of a Building Surveyor were examined in the course of the
decisions.
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The Building Surveyor was joined to the VCAT proceedings by the Architectural Draftsman, who
claimed the Building Surveyor (“the RBS”) breached his duty to the owners in several areas
including:

 Failure to properly inspect the footings which allowed the footings to be excavated too
shallow

 Failure to ensure there was adequate articulation of the masonry walls by the installation of
sufficient and properly installed masonry control joints

 Failure to ensure there was adequate subfloor ventilation
 Reliance upon a Form 14 that was defective because it did not have sufficient notes detailing

each inspection, and because the Form did not satisfy the requirements of a Form 14 as set out
in the Building Regulations (“BR”)

Expert evidence was critical in aiding the Tribunal to find the RBS partially liable for the Owners’
claim. It was submitted by one expert that the RBS or the Building Inspector should have noted
the lack of depth of concrete at the footing inspection, and checked that the bearing capacity of
the soil was not less than 150 kpa. The expert also considered that the RBS should check that a
Form 13 from the engineer is correct rather than automatically accepting the Form 13.

While Member Young of the Tribunal rejected the notion that a building surveyor was subject to
the statutory warranties in s8 of the DBCA, he did consider that the RBS must carry out the duties
enshrined in the Building Act (“BA”) and the BR. It is not a general or supervisory role, rather it
is a checking and inspection role. The BA and the BR set out the boundaries of the RBS’
obligations, or the legislative requirements.

In regard to the footings, the Tribunal ruled that the RBS is not required to be on site to ensure
that the actual construction of the footings is done correctly. However, he/she is required to
inspect the footing excavation, ensure that the positioning and dimensions are correct, and that
any required reinforcement is in place. This is the mandatory inspection required by the
legislation, to ensure that the footings as depicted in drawing and specifications meet the legislative
requirements.

Even if a court or tribunal considers that the BR should prescribe further requirements on an RBS
(eg to attend at construction), Member Young stated it was not for the court or tribunal to
superimpose its view for that of the legislature.

Good faith reliance

The RBS argued at Hearing that he was entitled to rely on a Form 14 provided to him by the
Building Inspector, pursuant to the ‘good faith reliance’ provisions in sections 128 and 238 of the
BA. There were however certain discrepancies in the Form 14 issued, as conceded by an expert
witness who appeared for the RBS. The words “has been inspected by me” were missing from the
Form 14, and there were no inspection notes accompanying the Form 14 that described the
inspections carried out by the Building Inspector.

Member Young considered the Form 14 was not valid, primarily because it did not comply with
the requirements for such a form as set out in schedule 2 of the BR, and so a “good faith reliance”
defence was not available. Liability for deficient inspections was carried over from the Building
Inspector, moving up the chain to the RBS.



Victorian Chapter News – June 2007

Volume 82 Page 13

Avoiding the Liability Web: continued…

Further, it was held by the Tribunal, that upon completion of the works it should have been
obvious from an inspection of the external walls that there were insufficient masonry control
joints, and many of them had not been well constructed. The RBS “via the Building Inspector”
should have recognised the deficiencies and refused to issue an Occupancy Permit following the
final inspection. Further, the Tribunal found that the failure to insist upon satisfactory control
joints was a significant factor contributing to the failure of the dwellings. As a result, the RBS was
held to be liable in the amount of 30% for this category of defect, with 20% apportioned to the
Architectural Draftsman and 50% to the Builder. The high apportionment to the RBS was due to
a “serious failure of his professional duty”.

Sub floor ventilation

A further claim by the Owners was that there was insufficient sub-floor ventilation at the time the
RBS issued an Occupancy Permit. As the RBS was not able to rely on the Inspector’s Form 14,
the Tribunal found that an inspection of the external walls prior to issuing the Occupancy Permit
should have noted that the use, number and location of perpends was inadequate for sub-floor
ventilation. The RBS was held to be liable for 40% of this defect occasioned by poor sub-floor
ventilation and termite infestation.

This case provides guidance as to the extent of an RBS’ duties. The extent of the duties is
governed by the Building Act and Regulations. There is a tight checking and inspection regime
that is required to be followed, and the often cited case of Toomey v Scolaro’s Concrete Constructions Pty
Ltd (No.2) [2000] VSC 279 demonstrates that such professional duty may involve “condescending
to the minutiae” to ensure technical compliance. This does not however entail general supervision
by a RBS to ensure that actual construction occurs correctly.

Of further note, the good faith immunity protection, for reliance on compliance certificates issued
by Building Inspectors, will not arise if there are serious defects in a compliance certificate that
should have put a Building Surveyor on notice.

This article contains general information and should not be acted upon without specific professional advice based on
your own circumstances.

By Justin Cotton, Associate Rigby Cooke Lawyers
www.rigbycooke.com.au jcotton@rigbycooke.com.au

Justin Cotton has practiced in building and construction law since 2002, acting for owners, builders, building surveyors and other construction professionals. His areas of
expertise include representation of building surveyors facing misconduct charges in Victoria and NSW, and building and construction litigation and contract advice for builders
and owners. Rigby Cooke Lawyers provide legal advice to Building Surveyors and offers advice on statutory and contractual requirements, as well as on complaints and
contractual issues.

Casey Building Services

AIBS thought that it was important to provide members with the facts available to date of the
Casey Building Services scenario to ensure that our industry is informed rather than rely upon
rumour and media misrepresentation.

There are important lessons to be learnt from this case, ones which Building Surveyors and
Inspectors can use to examine the way in which our businesses operate.

 Casey Building Services was operated by Geoffrey (John) Chambers

http://www.rigbycooke.com.au/
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